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LAST UPDATE DATE: [June 14th 2021] 

 

TERMS AND CONDITIONS FOR SALE OF GOODS 

 

THIS DOCUMENT CONTAINS VERY IMPORTANT INFORMATION REGARDING 

YOUR RIGHTS AND OBLIGATIONS, AS WELL AS CONDITIONS, LIMITATIONS, 

AND EXCLUSIONS THAT MIGHT APPLY TO YOU. PLEASE READ IT 

CAREFULLY. 

 

BY ACCEPTING, COMMITTING TO, WORKING ON, MANUFACTURING OR 

SHIPPING AN ORDER (OR PART OF AN ORDER) FOR PRODUCTS FROM AET, 

YOU AFFIRM THAT YOU ARE OF LEGAL AGE TO ENTER INTO THIS 

AGREEMENT, AND YOU ACCEPT AND ARE BOUND BY THESE TERMS AND 

CONDITIONS. YOU AFFIRM THAT IF YOU ACCEPT AN ORDER ON BEHALF OF 

AN ORGANIZATION OR COMPANY, YOU HAVE THE LEGAL AUTHORITY TO 

BIND ANY SUCH ORGANIZATION OR COMPANY TO THESE TERMS. 

 

These terms and conditions (the “Agreement”) apply to manufacturing, selling, and shipping 

Products to AET by you (the “Manufacturer”). This Agreement is subject to change by 

American Exchange Time LLC (“AET”) without prior written notice at any time, in AET’s sole 

discretion. Any changes to this will be in effect as of the "Last Updated Date" referenced on this 

page or site. Manufacturer should review this Agreement prior to accepting, committing to, 

working on, manufacturing, or shipping any product or order. Manufacturer’s continued business 

with AET after the "Last Updated Date" will constitute Manufatcurer’s acceptance of and 

agreement to such changes. 

 

In consideration of the mutual covenants set forth in this Agreement, the Manufacturer and AET 

agree as follows: 

 

ARTICLE 1  -  CONTRACT MANUFACTURING 

 

1.1 Contract Manufacturing. The Manufacturer shall manufacture and exclusively sell to AET, 

and AET shall purchase from the Manufacturergood as set forth in the purchase orders provided 

by AET to the Manufacturer (collectively, the “Products” and each a “Product”) on and subject 

to the terms and conditions of this Agreement.  

 

1.2 Manufacturer Facility. The Manufacturer shall manufacture the Products in its facility as 

approved by AET (the “Manufacturer Facility”). Without the prior written approval of AET, 

the Manufacturer shall not manufacture or cause to be manufactured any Products in any facility 

or at any location other than the Manufacturer Facility.   

 

1.3 Intentionally Omitted.  

 

1.4 Specifications. From time to time AET will provide the Manufacturer with engineering 

documentation, applicable drawings, labeling and packaging specifications and any other 

specifications that AET considers, in its sole discretion, necessary for the manufacturing of the 
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Products (collectively, the “Specifications”). The Manufacturer shall manufacture, test, label and 

package the Products in accordance with the Specifications and all applicable laws, regulations 

and ordinances. AET shall have the right at any time to make any change to the Specifications 

with at least 30-days’ prior written notice to the Manufacturer. To the extent any such change 

materially impacts the Manufacturer’s cost of manufacturing, the Manufacturer may, within 10 

days after receipt of AET’s request for the change to the Specifications, request a review of the 

Prices (as defined below). Upon such request, the Parties shall discuss in good faith appropriate 

Price adjustments. If the Parties fail to agree upon such Price adjustments within 30 days 

following AET’s request for the change to the Specifications, AET may, at any time thereafter, 

terminate this Agreement or wholly or partially cancel its remaining purchase obligations with 

respect to such Products by sending 15 days’ prior written notice. The Manufacturer shall not 

make any change to the Specifications without the prior written approval of AET.  

 

1.5 Components and Tooling. Unless otherwise agreed upon by the Parties, the Manufacturer 

shall be responsible for creating and procuring all components, raw materials, tooling, molds, 

and equipment necessary for the manufacturing, testing, labeling, and packaging of the Products 

in accordance with the terms of this Agreement.  The Manufacturer shall provide AET with (i) a 

bill of materials for each Product identifying all the components and raw materials used for the 

manufacturing of the Product and the suppliers and the costs of such components and raw 

materials (each a “Bill of Materials”), and (ii) if requested by AET, any documentation, 

information, and assistance reasonably requested by AET for verifying the information stated in 

any Bill of Materials. The Manufacturer shall not make any change to such components and raw 

materials without the prior written consent of AET. The Manufacturer acknowledges and agrees 

that all tooling and molds the Manufacturer uses for the performance of this Agreement that are 

paid for by AET (including as a part of the Prices paid by AET to the Manufacturer) (the 

“Product Tooling”) shall be owned exclusively by AET, and the Manufacturer shall take all 

actions necessary or reasonably appropriate for giving effect to such ownership by AET, 

including, without limitation, surrendering possession thereof and delivering the Product Tooling 

to AET or its agents upon request and granting AET and its agents access to collect and remove 

the Product Tooling in the event of any breach of the foregoing.  

 

1.6 Working Sample. The Manufacturer shall produce a working sample of each Product (each a 

“Working Sample”) in accordance with the Specifications. No mass production of such Product 

shall be made unless and until the Working Sample is approved by AET in writing.   

 

1.7 Inspection. AET shall have the right to inspect, test, and reject any Products in accordance 

with this Section.    

 

(a) Pre-shipment Inspection. AET shall have the right to inspect and test or caused to be 

inspected and tested any Products prior to shipment. Any Products that are determined 

by AET to be defective, damaged or non-conforming to the Specifications (“Defective 

Products”) may be rejected by AET. Any such pre-shipment inspection by AET shall 

not release the Manufacturer from its obligations under this Section or release the 

Manufacturer from any liabilities for breach of any representations or obligations under 

this Agreement.   
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(b) Post-delivery Inspection. Upon receipt of the Products at their final destination, AET 

shall have a reasonable time, but not less than 14 days, to inspect and test or caused to 

be inspected and tested the Products. Any Defective Products delivered to AET may be 

rejected by AET at any time and shall be held at the Manufacturer’s risk and expense.  

 

(c) Disposal of Defective Products. At AET’s option, any Defective Products delivered to 

AET may be destroyed by AET or returned to the Manufacturer, at the Manufacturer’s 

expense. The Manufacturer shall, at its own expense, dispose of any Defective Products 

returned by AET in accordance with a disposal plan approved by AET. 

 

(d) Replacement Products/Elimination from Orders. If any Defective Products are rejected 

by AET, AET may, without waiving any other rights, require that replacement Products 

be shipped or that such Defective Products be eliminated from the applicable purchase 

orders, at AET’s option. If AET requires replacement Products, the Manufacturer shall 

ship, at its own cost, the replacement Products by such method as is necessary to assure 

delivery by the time reasonably specified by AET. If AET requires the elimination of 

such Defective Products from the applicable purchase orders, AET shall have no 

obligation to make any further payment, and shall be credited for any payment already 

made, with respect to such Defective Products.   

 

(e) No Obligation of Inspection. Notwithstanding anything that may be interpreted to the 

contrary herein, AET may rely on the Manufacturer’s obligations and warranties 

hereunder and is not obligated to inspect or test the Products prior to use or resale. In 

addition, any acceptance of the Products by AET after inspection or testing shall not 

release the Manufacturer from any liabilities for breach of any representations or 

obligations under this Agreement. 

 

1.8 Manufacturer’s Licenses. The Manufacturer hereby represents and undertakes that it has 

obtained as of the date of this Agreement, and will maintain in force and effect during the Term, 

all licenses, registrations, certifications, and approvals required for the performance of its 

obligations under this Agreement.  

 

1.9 AET Property. AET shall retain all rights, title and interest in and to any assets of AET 

(including without limitation the Product Tooling, AET Technology (as defined below), and the 

AET Trademarks (as defined below)) that may be used by or in the possession of the 

Manufacturer (collectively, the “AET Property”).  The Manufacturer shall only use the AET 

Property to manufacture the Products for exclusive sale to AET or as otherwise required to 

perform the Manufacturer’s obligations under this Agreement. The Manufacturer shall affix 

permanent labels or markings to the AET Property (where applicable) clearly indicating in both 

English and Chinese languages that such assets are the property of AET. The Manufacturer shall 

maintain and repair all the AET Property and keep it free and clear of all liens, claims and 

encumbrances and in good, safe condition, reasonable wear and tear excepted, and the 

Manufacturer shall be responsible for any loss or damage to the AET Property. Upon the expiry 

or termination of this Agreement for any reason or upon the request of AET at any time, the 

Manufacturer shall, at the Manufacturer’s expense, immediately return all the AET Property to 
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AET.  Any breach of this Section 1.9 by the Manufacturer shall entitle AET to terminate this 

Agreement immediately. 

 

ARTICLE 2  -  PURCHASE ORDERS 

 

2.1 Purchase Orders. AET will order the Products by submitting to the Manufacturer from time 

to time written purchase orders, which shall specify the type and quantity of the Products 

ordered, the prices for such Products, and the required delivery dates. The Manufacturer shall 

accept all the purchase orders submitted by AET provided that the prices for the Products 

specified in such purchase orders are not lower than the mutually-agreed upon Prices for such 

Products.  

 

2.2 Forecasts. A rolling forecast may be provided by AET on a quarterly basis. The Parties 

hereby agree and acknowledge that any such forecast is only an estimate and shall not be legally 

binding. AET shall have no obligation to purchase any Products unless and until a purchase order 

for such Products is submitted by AET and accepted by the Manufacturer.  

 

ARTICLE 3  -  PRICES AND PAYMENTS 

 

3.1 Purchase Prices. The Manufacturer shall sell the Products to AET at the prices specified in 

the applicable purchase orders issued by AET from time to time based on quotations received 

from the Manufacturer (the “Prices”).  The Parties agree and acknowledge that the Prices 

include all applicable taxes, duties, costs and expenses in connection with the manufacturing, 

testing, labeling, packaging and sales of the Products.  

 

3.2 Payments. Unless otherwise agreed upon by the Parties, the Prices for any ordered Products 

shall be due in accordance with the payment schedule set forth in the pro forma invoice The 

Manufacturer shall issue an invoice in such amount as determined in accordance with this 

Section to AET within three (3) business days following the date set forth in the pro forma 

invoice], and subject to Sections 3.3 and 3.4 below, AET shall pay such invoice in U.S. dollars 

according to the terms of each Purchase Order following the receipt of such invoice.       

 

3.3 Withholding Tax. To the extent required under applicable law, AET may deduct or withhold 

any applicable taxes and duties from the payments of the Prices.  

 

3.4 Set-off. Notwithstanding anything that may be interpreted to the contrary herein, AET shall 

have the right to reduce any amount payable to the Manufacturer hereunder due to any 

counterclaim, set-off, adjustment or other right that AET may have against the Manufacturer in 

accordance with this Agreement.  

 

ARTICLE 4  -  TRANSPORTATION, TITLE, DELIVERY 

 

4.1 Transportation. Unless otherwise agreed upon by the Parties, the Products shall be shipped in 

accordance with the International Commercial Terms (2010) (“INCOTERMS”) provided that 

the terms of this Agreement shall prevail in the event of any inconsistencies or conflicts between 

this Agreement and the INCOTERMS. If AET is responsible for arranging the transportation of 
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the Products, the Manufacturer shall provide AET with any documentation and information 

reasonably requested by AET in relation thereto.  

 

4.2 Transfer of Title and Risk of Loss. Title to the Products and the risk of loss shall transfer to 

AET upon the delivery of such Products to AET’s first carrier. 

 

4.3 Delivery. Full delivery of the Products ordered shall be made on the date specified in the 

applicable purchase order. AET shall have no obligation to accept the delivery of any excessive 

Products. Except as a result of a force majeure event or any event solely attributable to AET’s 

intentional acts or omissions or gross negligence, without prejudice to AET’s other rights and 

remedies under this Agreement and applicable law, any failure of the Manufacturer to make the 

full delivery on time shall entitle AET in its discretion to (i) the liquidated damages in the 

amount equal to 1% of Purchase Order amount for each day of delay in delivery, which AET 

may take as a credit against future order or amounts due in AET’s discretion and (ii) in the event 

that any delivery is delayed for 30 days or more, eliminate the delayed Products from the 

applicable purchase order and source replacement Products from any third party, with 

incremental costs reimbursed by the Manufacturer. In the event of any untimely delivery by 

Manufacturer, in addition to any rights and remedies available to AET, Manufacturer shall 

immediately upon demand remit to AET the chargeback amounts set forth in Schedule A 

attached hereto.  

 

4.4 At AET’s option, upon oral or written notice given at any time after discovery thereof, if any 

part or item of the Products is not in every respect as required by the Order or as warranted 

herein, or otherwise fail AET’s quality control inspection or is not shipped in strict compliance 

with AET shipping directions, the Products may in whole or in part be rejected and thereupon 

either returned to Manufacturer, at Manufacturer’s risk and expense, whether or not any other 

part or item of the Products has been previously or may be thereafter received or accepted by 

AET. In the event of any such rejection, in addition to other rights and remedies available to 

AET, AET shall receive a credit for the amount rejected. In the event AET is entitled to reject the 

Products in whole or in part under the preceding sentence or otherwise, but AET nonetheless 

elects to accept some or all of the Products, AET may retain any accepted Products for its own 

account and receive a credit from Manufacturer for any of the Products that AET may have 

elected to reject and for the amount of any damages owing to AET from Manufacturer in respect 

of the accepted Products or any of the Products that AET may have rejected. Manufacturer shall 

also reimburse AET of all cost and expenses of any related accessories or goods that were meant 

to be sold shipped with such non-conforming Products. 

 

ARTICLE 5  - REPRESENTATIONS AND WARRANTIES 

 

5.1 In addition to any other representations and warranties made by the Manufacturer in this 

Agreement, the Manufacturer hereby represents and warrants that: 

 

(a) it is duly established and validly existing under the applicable laws with the capacity and 

right to execute, deliver and perform this Agreement and the capacity to independently 

assume its legal obligations hereunder; 
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(b) none of the actions taken by it to execute, deliver and perform this Agreement violates 

any applicable laws, its constitutional documents, or any agreement or contract to which 

it is a party, or any other documents of similar nature; 

 

(c) it has taken all necessary actions (including shareholder and board actions) and has 

obtained complete and sufficient authorization and approval to enter into and execute this 

Agreement; and 

 

(d) at the time of delivery, any Products supplied by the Manufacturer shall  

a. conform, in all respects, to the specifications, standards, drawings, samples, 

descriptions, quality requirements, performance requirements, statements of work, 

and fit, form and function requirements furnished, specified or approved by AET 

for the Products; 

b. conform with AET’s quality standards; 

c. be merchantable (as such term is defined in the UCC) and free from defects, latent 

or otherwise, in design, materials, and workmanship; 

d. not infringe upon, violate or misappropriate the intellectual property rights of any 

third party; 

e. be fit and sufficient for the particular purpose intended by AET and its customers, 

of which the Manufacturer is aware (and Manufacturer acknowledges that it 

knows of AET’s intended use of the Products and that such Products have been 

selected, designed, manufactured or assembled by Manufacturer based upon 

AET’s stated use and will be fit and sufficient for the particular purposes intended 

by AET);  

f. be fit and safe for sale and any use by AET or our customers for which such items 

are originally intended and any particular intended use of or for which you or your 

agents have knowledge;  

g. be new and conveyed by Manufacturer to Jawbone with good title, free and clear 

of any liens and encumbrances of any kind;  

h. comply with all Applicable Law; and 

i. not be subject to any defects, chargebacks by retailers, or returns. 

 

If Products are discovered to fail to comply with the foregoing (the  

Product Warranty”) within two years after such Products are sold to an end-customer, 

Manufacturer shall, at Manufacturer’s sole expense, repair or replace such Products at AET’s 

selection and compensate AET for all its damages and losses arising out of such Products. The 

Product Warranty (a) is in addition to all other warranties, express, implied, statutory and 

common law, (b) extends to the Products' future performance, (c) survives Manufacturer's 

delivery of the Products, AET’s receipt, inspection, acceptance, use of the Products and payment 

for the Products, and the termination or expiration of this Agreement, (d) inures to the benefit of 

the AET Parties and the users of AET’s or its customers' products, and (e) may not be limited or 

disclaimed by Manufacturer. AET’s approval of Manufacturer's designs, materials, processes, 

drawings, specifications or similar requirements will not be construed to relieve Manufacturer of 

any warranties. Manufacturer shall transfer and assign to AET all of its rights (but not any 

obligations) under all warranties from equipment or material manufacturers or suppliers, 

permitted subcontractors or other third parties. Any applicable statute of limitations on AET’s 
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claims for breach of warranty will commence no earlier than the date on which AET discovers 

the breach. 

(e) .   

 

ARTICLE 6  -  INTELLECTUAL PROPERTY 

 

6.1 AET Technology. For purposes of this Agreement, the “AET Technology” means any and 

all inventions, technology, trade secrets, improvements, works of authorship, patents, know-how, 

drawings, designs, specifications (including without limitation the Specifications), photographs, 

videos, product documentation and other information or ideas relating to the business operations 

of AET or its Affiliates or AET’s products (including the Products), which are developed by or 

on behalf of AET at any time or developed by or on behalf of the Manufacturer (including any of 

the Manufacturer’s employees) during the Term. 

 

As used in this Agreement, an “Affiliate” means any corporate or other entity or partnership or 

business or venture that controls or is controlled by the designated Party or that is under common 

control with such Party by a third person.  For the purposes of this definition, a party has 

“control” of another party if the first party has, directly or indirectly, at least 51% voting power 

of the second party’s decision-making authority, whether through the ownership of voting 

securities, by contract or otherwise. 

 

6.2 Ownership of AET Technology. The Manufacturer acknowledges that all AET Technology 

now or hereafter existing is and shall be the property of AET. The Manufacturer hereby waives 

and assigns to AET all rights, title and interests in and to the AET Technology that the 

Manufacturer (including any of the Manufacturer’s employees) may develop during the Term, 

and acknowledges that AET shall remain at all times the sole owner of the AET Technology.  

Unless AET otherwise agrees in writing in advance, the Manufacturer shall make no use of the 

AET Technology other than for the sole propose of manufacturing the Products for sale to AET 

pursuant to this Agreement. The Manufacturer shall cooperate with AET and provide any 

reasonable assistance requested by AET (i) to evidence AET’s ownership of the AET 

Technology, (ii) to effect the assignment by the Manufacturer to AET of the AET Technology 

and (iii) for AET to obtain and enforce any copyright, patent or other proprietary rights 

protection with respect to the AET Technology. The Manufacturer shall require each current and 

future employee of the Manufacturer who is exposed to the AET Technology or the 

Specifications in the course of his or her job to enter into a written agreement pursuant to which 

such employee waives all rights, title and interests that such employee may have in or to any 

AET Technology and assigns such rights, title and interests to AET. 

 

6.3 Limited License of AET Technology. AET hereby grants to the Manufacturer a limited, non-

exclusive, fully paid up, non-assignable and non-transferable right and license to use the AET 

Technology related to the Products during the Term solely to the extent necessary for the 

manufacturing of the Products for exclusive sale to AET in accordance with the terms of this 

Agreement. This license shall terminate immediately upon the expiry or termination of this 

Agreement for any reason.  
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6.4 Limited License of AET Trademarks. AET hereby grants to the Manufacturer a limited, non-

exclusive, fully paid up, non-assignable and non-transferable right and license to use such 

trademarks (the “AET Trademarks”) related to the Products during the Term solely for the 

manufacturing of the Products for exclusive sale to AET in accordance with the terms of this 

Agreement. This license shall terminate immediately upon the expiry or termination of this 

Agreement for any reason. 

 

6.5 Restriction on Use of AET Trademarks. The Manufacturer’s use of the AET Trademarks 

shall be permitted only in a form previously approved by AET in writing and for no other 

purpose. The Manufacturer shall always strictly comply with the instructions, directions and 

specifications that AET or its representatives may give from time to time regarding the 

appearance and way of use of the AET Trademarks on the Products. The Manufacturer shall not, 

and shall cause its Affiliates and Representatives not to, register or apply to register any 

tradename, trademark or logo that is identical to or might be confusingly similar to any of the 

AET Trademarks, regardless of the country or region of registration or application or language 

used. 

 

As used in this Agreement, a “Representative” of a Party means any of its Affiliates and its and 

the Affiliates’ officers, directors, employees, equity holders, and agents and any close relatives 

thereof, including, without limitation, his/her children, spouse, siblings, and parents. 

 

6.6 Exclusion of Other Rights. No rights are granted to the Manufacturer in respect of any of the 

AET Technology and the AET Trademarks except as expressly provided herein.  

 

ARTICLE 7  - NON-COMPETITION AND NON-CIRCUMVENTION 

 

7.1 Non-competition. During the Term and for one (1) year after the expiry or termination of this 

Agreement for any reason, the Manufacturer shall not, and shall cause all of its Affiliates and 

Representatives not to, directly or indirectly (i) engage in any Competing Business or (ii) own, 

be employed by, provide financing to, consult with or otherwise render services to any person or 

entity who is engaged in any Competing Business based primarily in the United States. As used 

in the Section, “Competing Business” means the manufacturing, processing, assembly, 

marketing, distribution or sale of any product that customers and potential customers of AET 

would purchase or may likely purchase instead of, or as a replacement for, any product that is or 

may be marketed or sold by AET (including the Products) during the Term.  

 

7.2 Non-circumvention, During the Term and for one (1) year after the expiry or termination of 

this Agreement for any reason, the Manufacturer shall not, and shall cause its Affiliates and 

Representatives not to, directly or indirectly, contact, engage with, respond to, or otherwise 

become involved with any entity or person that is introduced, directly or indirectly, by or through 

AET or that is known or should have been known by the Manufacturer to be doing business with 

AET or to be contemplated by AET as someone to do business with.  If Manufacturer or any of 

its Affiliates or Representatives is contacted by such an entity or person, Manufacturer shall 

immediately notify AET of the date and content of such contact.  

 

ARTICLE 8  - ANTI-CORRUPTION  
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8.1 The Manufacturer shall comply with all applicable laws, statutes, regulations and codes 

relating to anti-bribery and anti-corruption of the PRC and the United States of America, 

including but not limited to the U.S. Foreign Corrupt Practices Act. 

8.2 The Manufacturer shall not, directly or indirectly, give, offer, or promise, or authorize or 

tolerate to be given, offered, or promised, anything of value to an official or employee of a 

government, or of any agency, instrumentality or subdivision thereof, to a political party, official 

of a political party, or candidate for political office, to any official or employee of any public 

international organization, or to any person acting in an official capacity for or on behalf of any 

of the above (each hereafter a “Prohibited Recipient”) with the intent to (i) influence any 

official act or decision of such Prohibited Recipient; (ii) induce such Prohibited Recipient to use 

his, her, or its influence to affect or influence any act or decision of a government, or of any 

subdivision thereof, or (iii) secure any improper commercial advantage in order to assist either 

Party in obtaining or retaining business, or in directing business to any person. 

 

8.3 The Manufacturer shall not, directly or indirectly, give, offer, or promise, or authorize or 

tolerate to be given, offered, or promised, anything of value to any person, knowing or having 

reason to know that such thing of value is to be given, offered, or promised to a Prohibited 

Recipient, with the intent to (i) influence any official act or decision of such Prohibited 

Recipient; (ii) induce such Prohibited Recipient to use his, her, or its influence to affect or 

influence any act or decision of a government, or of any subdivision thereof, or (iii) secure any 

improper commercial advantage in order to assist either Party in obtaining or retaining business, 

or in directing business to any person.  

 

8.4 The Manufacturer shall promptly report to AET any request or demand for any undue or 

suspicious financial or other advantage of any kind received by the Manufacturer in connection 

with the performance of this Agreement. 

 

8.5 In the event that AET reasonably believes that any provision of this Section has or may have 

been breached, the Manufacturer shall cooperate fully with AET’s investigation to clear the 

matter and AET shall not be obligated to purchase any Products or make any payment to the 

Manufacturer while such investigation is pending and such suspension by AET shall not 

constitute a breach of any obligation under the Agreement.  

 

8.6 Any breach by the Manufacturer of this Article shall entitle AET to immediately terminate 

this Agreement. 

 

ARTICLE 9  - ETHICAL AND RESPONSIBLE STANDARDS OF BEHAVIOR  

The Manufacturer hereby represents and undertakes that it is, and will remain during the Term, 

in compliance with, and will require its permitted subcontractors (if any) and Affiliates to 

comply with, all applicable national and international laws, rules and regulations relating to 

ethical and responsible standards of behavior, including without limitation, those dealing with 

human rights, human trafficking, slavery, child labor, conflict mineral sourcing, environmental 

protection, and sustainable development.  
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ARTICLE 10  -  AUDIT  

 

AET shall have the right to (i) inspect or caused to be inspected by an agent or independent third 

party selected by AET any of the Manufacturer’s books of account, records, information, and 

facilities, insofar as such books of account, records, information and facilities relate to this 

Agreement and (ii) discuss the business and affairs of the Manufacturer with the Manufacture’s 

management and employees for the purpose of determining the Manufacturer’s compliance with 

its obligations under this Agreement, including without limitation Sections 8 and 9 hereof. Such 

inspection may be performed (a) at any time during the Term and during the two-year period 

following expiration or termination of this Agreement, (b) upon the giving of reasonable written 

notice to the Manufacturer, and (c) during normal business hours. If an inspection reveals any 

noncompliance by the Manufacturer, the Manufacturer shall bear the cost of the audit; otherwise, 

AET bear such cost. 

 

ARTICLE 11  -  CONFIDENTIALITY  

 

11.1 As used in this Section the “Confidential Information” of a Party means all information 

concerning or related to the business, operations, financial condition or prospects of such Party 

or any of its Affiliates, regardless of the form in which such information appears and whether or 

not such information has been reduced to a tangible form, and specifically includes (i) all 

information regarding the officers, directors, employees, equity holders, customers, suppliers, 

distributors, sales representatives and licensees of such Party and its Affiliates, in each case 

whether present or prospective, (ii) all inventions, discoveries, trade secrets, processes, 

techniques, methods, formulae, ideas and know-how of such Party and its Affiliates (including 

without limitation, in the case of AET, the AET Technology), (iii) all financial statements, audit 

reports, budgets and business plans or forecasts of such Party and its Affiliates and (iv) this 

Agreement and the transactions contemplated hereby; provided, that the Confidential 

Information of a Party does not include any such information that (a) is available, or becomes 

available, to the general public without fault of the receiving Party; (b) was in the possession of 

the receiving Party on a non-confidential basis prior to receipt of the same from the disclosing 

Party; (c) is obtained by the receiving Party without an obligation of confidence from a third 

party who is rightfully in possession of such information and is under no obligation of 

confidentiality to the disclosing Party; or (iv) is independently developed by the receiving Party.   

 

11.2 Except as otherwise permitted by Section 11.3 below, each Party agrees that it will not, 

without the prior written consent of the other Party, disclose or use for its own benefit any 

Confidential Information of the other Party. 

 

11.3 Notwithstanding Section 11.2 above, each Party is permitted to (i) disclose Confidential 

Information of the other Party to its Representatives, but only to the extent reasonably necessary 

in order for such Party and its Affiliates to perform their obligations and exercise their rights and 

remedies under this Agreement, and each Party shall take all such actions as are necessary or 

desirable in order to ensure that each of its Representatives maintains the confidentiality of any 

Confidential Information that is so disclosed and shall be liable for any unauthorized disclosure 

of Confidential Information by its Representatives; and (ii) disclose Confidential Information of 

the other Party to the extent, but only to the extent, required by applicable law, regulation or 
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court order; provided, that prior to making any disclosure pursuant to this clause (ii), the 

disclosing Party shall notify the other Party of the same, and the other Party shall have the right 

to participate with the disclosing Party in determining the amount and type of Confidential 

Information of the other Party, if any, which must be disclosed in order to comply with 

applicable law, regulation or court order. 

 

11.4 Each party shall, after the termination of this Agreement and upon the request of the other 

Party, return to the other Party or, if approved by the other Party, destroy all Confidential 

Information of the other Party that is in tangible form and that is then in its possession (or in the 

possession of its Representatives), except that each Party may retain a copy of all such 

Confidential Information as required by its internal compliance policies in order to comply with 

any legal or regulatory requirements to which such Party is subject.  Moreover, nothing requires 

the alteration, modification, deletion or destruction of backup tapes or other backup media made 

in the ordinary course of business. All Confidential Information that is retained as permitted 

hereunder shall remain subject to this Section 11. 

 

11.5 The obligations of the Parties under this Section shall survive for five (5) years following 

any expiry or termination of this Agreement. 

 

ARTICLE 12  -  INSURANCE 

 

12.1 The Manufacturer shall maintain during the Term (i) Public General Liability Insurance 

with a bodily injury, death, and property damage combined single limit of RMB 5,000,000 per 

occurrence, (ii) All risk replacement cost property insurance including coverage for flood and 

earthquake insuring the full replacement cost of all stocks of the Products in the Manufacturer’s 

care, custody or control, with AET as a loss payee as their interest may appear, and (iii) such 

additional insurance as a reasonably prudent business person would maintain with due regard to 

the Manufacturer’s activities and locations. The Manufacturer shall promptly supply to AET 

such financial statements and information about the Manufacturer’s insurance coverage and loss 

history as AET may request. 

 

12.2 The policies required in this Section 12 shall provide a waiver of subrogation against AET 

(including AET’s officers, directors, employees, Affiliates, agents, successors and assigns) that 

the policies shall be primary and non-contributory to any insurance maintained by AET, and that 

AET shall be given 30 days’ advance notice of any cancellation or material change in any of the 

required insurance.  AET shall be added as an additional insured on the Public General Liability 

Insurance and the property insurance required to be maintained by the Manufacturer.  Upon the 

request of AET, the Manufacturer shall provide a certificate of insurance evidencing the 

coverage required above and including as attachments copies of policies provisions making AET 

an additional insured, making insurance primary and non-contributory and waiving subrogation 

against AET. 

 

ARTICLE 13  -  INDEMNITY 

 

The Manufacturer shall indemnify and hold AET (including AET’s officers, directors, 

employees, Affiliates, agents, contractors, successors, and assigns) harmless from and against all 
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alleged and/or actual claims, losses, liabilities, damages, demands, suits and expenses (including 

attorneys’ fees) arising from or in connection with (i) any breach by the Manufacturer of this 

Agreement or any applicable laws, regulations and ordinances in connection with the 

Manufacturer’s performance of this Agreement, and (ii) any damage to any property (including 

damage to the environment or natural resources or the release or threatened release of a 

hazardous material or waste into the environment) or injury or death of persons (including the 

Manufacturer’s employees) arising from the handling, storage, manufacturing, testing, labeling, 

packaging transportation, sale, use, treatment or disposal of the Products or components or raw 

materials thereof except for any portion of damages attributable to AET’s intentional acts or 

omissions or gross negligence.  

 

ARTICLE 14  -  FORCE MAJEURE 

 

No Party shall be liable for any breach of any provision hereof or for failure to perform any 

obligation on its part to be performed under this Agreement as a result of force majeure event, 

which for the purpose of this Agreement shall mean natural calamity, fire, flood, unavoidable 

accident, war, embargo, decree of court or government or other cause beyond the reasonable 

control of such Party. Notwithstanding the foregoing, if a force majeure event affecting the 

Manufacturer continues for a period longer than 30 days, AET shall have the right to cancel all 

or part of any purchase order affected by such force majeure event upon written notice to the 

Manufacturer. 

 

ARTICLE 15  -  TERM AND TERMINATION 

 

15.1 The initial term of this Agreement shall be two (2) years commencing on the date of 

acceptance of AET’s first order from Manufacturer (the “Effective Date”) and shall be 

automatically renewed for successive one-year terms thereafter (collectively, the “Term”) unless 

sooner terminated pursuant to this Agreement.  

 

15.2 This Agreement may be terminated in accordance with the provisions below: 

 

(a) This Agreement may be terminated upon mutual agreement of the Parties; 

 

(b) If a Party breaches any of its obligations under this Agreement, except as otherwise 

provided in this Agreement, the non-breaching Party may terminate this Agreement upon 

45 days’ prior written notice to the breaching Party specifying the breach, unless the 

breaching Party cures the breach within such 45-day period;  

 

(c) If a Party (i) voluntarily or involuntarily enters a bankruptcy or similar proceeding; (ii) 

passes a resolution for winding up its business or a court of competent jurisdiction makes 

an order to that effect; or (iii) a receiver is appointed in respect of substantially all of its 

assets, the other Party may terminate this Agreement immediately; 

 

(d) AET may terminate this Agreement for any reason by providing the Manufacturer with at 

least 60-day prior written notice of termination; and   
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(e) AET may terminate this Agreement by exercising its right of termination otherwise 

specified in this Agreement. 

 

15.3 The expiry or termination of this Agreement shall not affect any right or obligations that (i) 

are to survive such expiry or termination or (ii) were incurred by the Parties before the 

termination or expiration. 

 

ARTICLE 16  -  GOVERNING LAW AND DISPUTE RESOLUTION 

 

16.1 Governing Law. This Agreement shall be governed by the laws of Hong Kong, without 

regards to its conflict of laws provisions. The United Nations Convention on Contracts for the 

International Sale of Goods is excluded.  
 

16.2 Dispute Resolution.  

 

(a) Arbitration. The Parties shall first, through friendly consultations, try to resolve any 

dispute, controversy or claim arising from or in connection with this Agreement, 

including any question regarding its existence, validity or termination (“Dispute”). If no 

settlement is reached within thirty (30) days from the date of notification by either Party 

to the other Party, either Party may submit the Dispute to arbitration in Hong Kong in 

accordance with the arbitration rules adopted by Hong Kong International Arbitration 

Centre (“HKIAC”) under the administration of HKIAC. The arbitration shall be 

conducted by a panel of three (3) arbitrators, one (1) appointed by each Party and the 

third one shall be selected in accordance with the HKIAC arbitration rules to serve as the 

chairman of the panel. The language of arbitration shall be English and all documentation 

to be reviewed by the arbitrators or submitted by the Parties shall be in English. During 

the course of consultations or arbitration, this Agreement shall continue to be performed 

except for the matters which the Parties are disputing and which are undergoing 

consultations or arbitration.  The arbitrators shall render a written decision in English 

stating the reasons therefore within three (3) months of the request for arbitration, and 

such award shall be final and binding upon the Parties.   

 

(b) Interim Measures. The arbitration described above shall serve as the sole and exclusive 

means for resolving a Dispute under this Agreement; however, nothing in this Agreement 

shall prohibit either Party from seeking interim protective measures under applicable 

laws, including injunctive orders, before or during the arbitration proceeding in order to 

protect its interests or applying to a court of competent jurisdiction for the recognition 

and enforcement of an arbitral award.  

 

(c) Cost. The prevailing Party in any arbitration conducted under this Section shall be 

entitled to recover from the other Party (as part of the arbitral award or order) its costs of 

arbitration, including the arbitration fee and any costs for the enforcement of the arbitral 

award.  

 

ARTICLE 17  - INTENTIONALLY OMITTED  
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ARTICLE 18  - MISCELLANEOUS   

 

18.1 Assignment. None of the rights, duties, or obligations under this Agreement may be 

assigned, delegated or transferred by either Party without the other Party’s written consent, 

except that AET may assign this Agreement to an Affiliate or in connection with a sale of all or 

part of the business to which this Agreement relates. The Manufacturer shall not subcontract any 

portion of this Agreement without AET's prior written consent. 

 

18.2 Notices.  

(a) To Manufacturer. AET may provide any notice to Manufacturer under this Agreement by 

sending a message to the e-mail address Manufacturer provides. Notices sent by e-mail 

will be effective when AET sends the e-mail. It is Manufacturer’s responsibility to keep 

Manufacturer’s e-mail address current. 

 

(b) To AET. To give us notice under these Terms, you must contact us as follows: (i) by 

personal delivery or overnight courier to AET at 1441 Broadway, Floor 27, New York, 

New York 10018. AET may update this address for notices to AET by posting a notice 

on this site. Notices provided by personal delivery will be effective immediately. Notices 

provided by overnight courier will be effective one business day after they are sent. AET 

may provide an email address to which notices may be sent. 

 

 Unless otherwise specifically provided herein, all notices, consents, requests, demands and other 

communications required or permitted hereunder shall be in English 

18.3 Independent Contractor. The Manufacturer shall be an independent contractor, with all the 

attendant rights and liabilities of an independent contractor, and not an agent or employee of 

AET. 

 

18.4 Severability. Wherever possible, the terms of this Agreement shall be construed and 

interpreted to be valid and enforceable under applicable law. If any provision of this Agreement 

or any other agreement or document contemplated hereby shall be determined to be invalid or 

unenforceable, such provision shall be invalid or unenforceable only to the minimum extent 

required, and the parties shall promptly attempt in good faith to agree on a legally enforceable 

modification that gives effect to the commercial objectives of the invalid or unenforceable 

provision, and every other provision shall remain in full force and effect. 

 

18.5 Headings. The headings of the sections hereto have been inserted for convenience only, and 

shall not limit, modify or affect the construction of this Agreement. 

 

18.6 Non-waiver. Any failure by either Party at any time to enforce or require strict keeping and 

performance of any of the terms or conditions of this Agreement shall not constitute a waiver of 

such terms or conditions and shall not affect or impair such terms or conditions in any way, or 

the right of either Party at any time to avail itself of such remedies as it may have for any breach 

or breaches of such terms or conditions. 
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18.7 Entire Agreement. Any additional or different terms included in any document provided by 

the Manufacturer relating to the subject matter hereof are hereby objected to by AET and shall 

have no force or effect on either Party’s rights or obligations under this Agreement. When signed 

by an authorized representative of both Parties, this Agreement, together with its schedules and 

any amendments, supersedes all previous agreements between the Parties pertaining to the 

subject matter hereof and shall constitute the final, complete and exclusive written expression of 

the agreement between the Parties. Thereafter, this Agreement may be modified only by an 

amendment expressly stated as such and signed by an authorized representative of both Parties. 

 

18.8 Language. This Agreement shall be in English. 
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